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SECRETARY OF1 LABOR,

MINE   SAFETY  AND   HEALTH
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OAK MINING COMPANY,
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Civil  Penalty  Proceeding
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Marilyn No.   1  Mine

Appearances:     Aaron Smith,   Attorney,   U.S.   Department of  Labor,   Philadelphia,
Pennsylvania,   for the  petitioner;   Robert  V.   Berthold,   Jr.,
Esquire,   Hoyer,   Sergent  &  Berthold,   Charleston,   West  Virginia,
for  the respondent

Before:              Judge Koutras

i
Statement:____o_f_ _the Case

This  proceeding  concerns  a proposal  for  assessment  of   civil  penalty
filed by   the  petitioner against  the  respondent  pursuant   to   section  110(a)
of  the Federal Mine  Safety  and  Health Act   of   1977,   30  U.S.C.   820(a),   charging
the respondent with  three alleged violations  of  certain mandatory  safety
standards   found  in  Section  75,   Title   30,   Code  of  Federal  Regulations.

Respondent  filed a  timely  answer  to   the  proposals,   admitted   that
the mine  is   subject   to   the provisions  of  the  Act,   and  in   defense  of   the
violations  stated  that   the  conditions  cited were  abated within  a   reasonable
time,   did not   constitute an immediate  threat   to   the health and  safety
of miners,   and did  not   constitute a  continued  pattern  of   conduct.
Further,   respondent  submitted  that   the initial proposed penalty  assessment
amounts  for  the violations  are  inappropriate  considering  the  size of
the mine,   the  size  of  respondent's   company,   and   the number  of  previously
assessed  violations.

By notice of  hearing,   as  subsequently  amended,   the  case was   docketed
for hearing on April  28,   1982,   in Charleston,  West Virginia.     Prior   to
the Commencement of   the hearing,   respondent's   counsel of   record withdrew  from
the case  and  also  advised  that   the  respondent  had  filed  a  Petition   for
reorganization under Chapter  II of  the United  States Bankruptcy Code
in the U. S..Bankruptcy  Court  for  the  Southern District  of  West Virginia
at  Charleston,  West Virginia.
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